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Thought Before Action:

Four Key Factors Employers Should
Consider Prior to Drafting a Written
Policy on Workplace Violence

by Danielle C. Beasley

iolence in the workplace is a serious health and
Vsafety issue that poses a signipcant threat to the
productivity of American businesses.

In 2003, Pinkerton, the nation’s largest security com-
pany, ranked workplace violence as the most signipcant
security threat to American business.! The pervasiveness of
workplace violence is apparent as an estimated 1.7 million
workers are injured each year during workplace assaults;
in addition, violent workplace incidents account for 18 per-
cent of all violent crime in the United States.? The effects of
workplace violence are felt not only by the victims but also
by the employer, who suffers the consequences of economic
loss due to lost productivity, administrative difpculties
when employees take unplanned time off, and increased
medical costs and insurance premiums.

Employers today may have additional concern that
disgruntled employees — possibly individuals directly af-
fected by a layoff, pay cut, or job loss — might react violent-
ly and injure people or property in the work environment.
Similarly, employers may also worry about increased
incidents of threats, intimidation, and other types of
harassment manifesting in the work environment.® One
proactive measure employers can take to mitigate the real
and potential hazards of workplace violence is to draft and
implement a written policy on workplace violence that
states, inter alia, what employees should do if they either
witness or experience violence while at work and sets forth
the investigative efforts management will use upon receiv-
ing notice that an alleged incident of workplace violence is
occurring or has occurred. However, before drafting such
a policy, employers should think through some important
preliminary issues and incorporate those thoughts into
their written policy.

The article begins with a cursory overview of the
legal standards applicable to employers in the context of
workplace violence. It next discusses the four key issues
that employers must consider in order to draft an effective
workplace violence policy. A review of these principles

will not only help employers understand how to struc-
ture a written workplace violence policy that is tailored
to their needs, but it will also provide employers with a
potential defense should litigation arise from an incident
of workplace violence. The article concludes that drafting
a workplace violence policy can reduce the frequency and
impact of workplace violence.

Applicable Legal Standards Governing Workplace
Violence

“The law of workplace violence is not contained within
any single statute; rather, it is comprised of federal and
state statutes and regulations, as well as principles estab-
lished by case law.”* An understanding of the basic legal
principles covering the area of workplace violence will
help employers understand both why they must imple-
ment a workplace violence policy and how that policy
should be structured.

Perhaps “the most all-encompassing federal statute relat-
ing to workplace violence” is the Occupational Safety and
Health Administration Act (OSHA).® This statute mandates
that employers comply with specipc safety and health stan-
dards and, under its General Duty Clause, requires employ-
ers to furnish a place of employment free of hazards likely
to cause death or serious physical harm to employees.® Ad-
ditionally, in 1996, OSHA established guidelines for Prevent-
ing Workplace Violence for Health Care and Social Service
Workers and drafted the Recommendations for Workplace
Violence Prevention Programs in Late-Night Retail Estab-
lishments.” Although the guidelines are specipcally tailored
to the social service, health care and retail industries, they
are generally applicable to all types of workplaces.?

The Americans with Disabilities Act (ADA) may also
factor into the equation if an employer or prospective
employer believes an employee or prospective employee
has a disability, such as a mental impairment, that poses
a threat to the safety of others in the workplace.® That is,
employers may subject themselves to ADA claims by ask-
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ing job applicants questions about their medical history or
questions about mental illness.'® Likewise, employers may
not terminate an employee because of a workplace violence
incident that resulted in that employee’s disability.** An
employee disabled because of workplace violence may also
be entitled to accommodation under the ADA.*2

Similarly, the employment provisions of the Genetic
Information Nondiscrimination Act of 2008 (GINA), which
take effect on November 21, 2009, may have some appli-
cability in the workplace violence context as it makes it
unlawful for employers to “refuse to hire, or discharge, any
employee, or otherwise discriminate against any employee
with respect to ... privileges of employment ... because of
genetic information.”*® Thus, GINA, in similarity to the
language used in Title VII of the Civil Rights Act, prohibits
discrimination or retaliation against an employee because
of any genetic information that shows the employee is or
may be predisposed to violent tendencies.

The Family and Medical Leave Act (FMLA) is another
law that may apply to employers and violence issues in the
workplace. Employers may be required under the FMLA
to allow time off from job duties to seek medical treatment
for “serious health conditions” caused by violence.** As a
result, employers should be aware of FMLA requirements
and their potential impact on workforce productivity.
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Finally, common law theories of recovery may provide a
basis for holding employers liable for damages as a re-
sult of workplace violence.”® For example, in many states,
landowners may be held liable for injuries to others if they
knew or should have known of a danger on the premises
and failed to exercise reasonable care to protect visitors
from that danger.*® Further, employers might be liable for
negligent hiring, negligent supervision, or negligent reten-
tion if they knew or should have known of an employee’s
violent tendencies or failed to reasonably investigate an
employee’s background.'

Preliminary Considerations Before Drafting a Work-
place Violence Policy

Before drafting a formal written policy on workplace
violence, employers should consider these four issues:
(1) management support, (2) a workplace safety analysis,
(3) training, and (4) post-incident response.® Employers
should address each issue seriatim and incorporate the
results into a written workplace violence policy.

(1) Management Support
In order for any company policy to be successful,

management must demonstrate strong support for the
policy.”® The most obvious way to demonstrate manage-
ment support is by providing the necessary funding for
the implementation of the policy.* However, another
compelling way to convey company-wide support for a
policy is for management to create an environment that
encourages victims of violence to be forthcoming about
violent occurrences in the workplace without fear of
retaliation or subsequent victimization by the company.
Also, management support for a workplace violence
policy can be shown through actions and words that
publicly demonstrate the employer’s prioritization of
the issue of employee safety. Therefore, before drafting
a workplace violence policy, employers should consider
how their management will demonstrate the company’s
support of the policy.

(2) Workplace Safety Analysis

Next, any effective workplace violence policy must
include a comprehensive analysis of workplace safety.
This analysis should include a common-sense look at
all aspects of the workplace in order to identify existing
or potential hazards for workplace violence.?* As part
of this analysis, employers must review procedures and
operations that contribute to those hazards, as well as
identify where the hazards are the greatest.?? The analy-
sis also should address how to minimize the threat from
each identiped hazard.? For example: Can safety mea-
sures, such as escorts, emergency telephones, or more
lighting be utilized? Can the physical structure of the
workplace be changed to deny admission to perpetra-
tors??* Would additional technical equipment or security
personnel reduce the presence of danger or improve the
prmis ability to respond to an incident?” There are a
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number of free resources available to assist employers in
conducting this analysis.?

(3) Training

Third, before drafting a written policy on workplace
violence, employers must consider how they will
disseminate the written policy to employees?” and
train them on what to do if they either witness or
experience workplace violence themselves. Employers
must also ensure that this information is accessible to
everyone including those who do not speak English,
are hearing impaired, have limited reading skills, or
have cognitive or physical disabilities. Equally, if not
more important, is thinking through the training that
will be given to supervisors. For example, if a particu-
lar workplace violence policy states that an employee
may notify a supervisor if he or she experiences or
witnesses workplace violence, then every supervi-
sor must be trained on how to recognize potentially
violent behavior and what to do in the event that an
employee complains, either formally or informally.
This is important because an issue that will arise in
litigation, for purposes of the employer’s defense, is
whether the employer had knowledge that the alleged
violence occurred or was occurring.? Thus, to be safe,
employers should assume that whenever a supervisor
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or someone in management has notice, that notice may
be imputed to the company. As a result, employers
should think about how they will train their supervi-
sory personnel before they implement a written policy
on workplace violence.
(4) Post-Incident Response

Finally, because employers can use their written policy
and post-incident response as a defense in litigation
that may arise from an incident of workplace violence,?
employers should think about how they will respond
and the investigative techniques they will use should an
incident of workplace violence occur. In asserting this
defense, the relevant inquiry will likely be whether the
employer’s actions and investigation reasonably served
to prevent future violent occurrences. When assessing
the adequacy of the employer’s conduct so as to evalu-
ate its potential defense, the Sixth Circuit governs the
employer’s response by a negligence standard.*

In deciding how best — and who best — to conduct their
post-incident investigation, it may seem logical for an em-
ployer to use an attorney to do the investigation because,
for example, the employer desires to keep the investigation
report conpdential.®* The downside to this, however, is that
the attorney’s report may be necessary for employers to
show that they took prompt, corrective action in response
to a violent incident and, therefore, they may waive any
privilege associated with the investigation.®? Also, if litiga-
tion ensues, the attorney may become a witness in the
litigation and then will be conyicted out of representing
the employer in the lawsuit. The attorney, however, can use
strategic alternatives such as bifurcating the investigation
process and utilizing company employees in the investiga-
tive efforts, to protect against disclosure and to reduce the
likelihood that the attorney will be called as a fact witness
on an important issue.*® Nevertheless, employers must con-
sider the potential ramipcations of using an attorney before
the investigation begins.

Conclusion

Workplace violence is a serious problem that has many
negative consequences for the work environment but, by
implementing a written workplace violence policy, employ-
ers can hopefully reduce both the frequency and the impact
of violence in the workplace. Moreover, a carefully crafted
policy, once disseminated to employees, can also likely en-
able an employer to minimize or eliminate its liability from
lawsuits arising out of incidents of workplace violence.
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